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Sayaji Sethness lItd
Plot no.17-19,GYMM
Odhav Road
Ahmedabad-382415

P T 39 orfiet SISy W oAy W el & O 98 39 ey & ufd guiefy F
JATT TY e BN Bl el T ATV IS TG PR ahal & |

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

YR WRBR BT GRIET ATIZT

Revision application to Government of India :

() o= e JoH IR, 1994 B GRT 3 Y TAIY T A b IR H qarew R ol
SU-URT & YoM TR @ S Qe Aded o wfvd, WRA WReR, faw wEred, Iowd
frrr, el wRTer, Sies €0 wa, dag AT, 7 el 1 110001 B @Y ST AMCRY |

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(i) IR Ao @ B @ e o W B eREr ¥ B0 qUSHEIR A1 I BRE A AT
fpell WURMIR & @R MUSHIR ¥ HTel o W gy At ¥, A1 e 9USrIR A1 HoeR # A gE faRh
FHRE § 7 B JuerTR § 8 AT B ufhar & SR §S €|

ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of proces ing_of the goods in a
warehouse or in storage whether in a factory or in a warehouse. a T Hay,
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(c)

RG & AN el g ar yew # i A wow we & R § swint wew ew we W s
Yo & RdT & Amel § O 9Ra & ars} fBd) s a1 usw § faifa &

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

I Yo BT YA BT a1 IRa & IR ((uret a1 Yer @) Fafa R T A 8

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3t STUE B IS Yod D P $ R ol $7E dide Ay @ 1 ok U9 ey o 3w un ud
ﬁw@mﬁwﬁa@wﬁﬁ,atﬁazﬁammﬁﬁaﬁwwmwﬁﬁﬁa@ﬁmﬁz) 1998 €RT 109 ERT
frger g B

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

FIg IAeT Yo (den) fgwiaed, 2001 & Frm o @ sifa Afffe o derm sv—s ¥ < wfgl
UM aree & uid snew UG e § 99 W @ iR gei-eey U9 adie amew &1 ea ufnt @ wiy
Sfer amae far S wfey | Swe e @ g A1 ey & o o ss-3  # FeiRa o @ e
B WqT T I CIIR-6 AT ot ufer ft g+ =ifa

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

RIS amaes & wre SiEl Werd Y@H U @Rg SO 7 SWN BH 8 T BUd 200,/ — BN A @ oY
3N T8l Wer' VA U ol W SIeT 8 a 1000/~ @ BN Y B W |

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

AT 3o, BRI TS Yo T WAy Srdield e & iy arfier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(@)

BIg SAGT Yob ADTIH, 1944 B aRT 3541 /35-8 & -
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

Saferiad uRess 2 (1) & § A AR & 3remar @ adfid, arfiell @ Apel § Aar gow, v
eI Yo U AR srdielia rnfiewer (RRee) @ uffeawm a=iig qifder, erwemEe # 2" #Te,

agm—o?r HaeT | 3ar | FIRARR, 38HCEIE —380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 38000\5; in case of appeals
other than as mentioned in para-2(i) (a) above. A T T




(3)

(5)

(6)

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

A} 39 IR H B oI M HT FAGAY BT & O YRS o NS & 1Y BN BT Y Sudart
3 W fHar ST A1y 39 aeF & s gy M fb o wel e W we @ fog wenRefy andiel
TTEIAROT BT U AU °T Besld WRhR Bl b e fhar wrar & |

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

T e AR 1970 Torm WG @1 aggfa—1 @ siavia MR fby agar g srde ar
qat ameer guiRefy fofaa widerd @ e # & ud®d & U6 Ui R w.6.50 U &1 g Yob
fewe T BT =Ry |

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

3 IR afda Amel B Frimer we arel Frmt @ &R o e it far Sier 8 S e ge,
B SIS Yob UG WAy el =ranfimRer (Frafafd) frm, 1082 # fAfed 1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

W geh, BT SGH Yodb @ W@} 3diely wmaiferr (RRee), @ ufy sl & e |
Fded AT (Demand) Td €3 (Penalty) HT 10% I& STAT ST AfNard § | gTelifeh, ifIehdd I ST 10
FZ TUT 2 I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

WW%@WWW*W, A 819N "&cied T ART"(Duty Demanded) -
(i) (Section) WS 11D & ded @aTRea Ty,
(i)  forar area Beide shise $r ufe;
(i)  Yerde Hize FAT S e 6 & dea &g .

o ug qd S e arder o qger qF s A qgoren , arefer <ifae @R & FC g e qern R g

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,; :
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

wsﬂaﬁar%qﬁfmW#Wﬂaﬁaﬁmaﬁmmﬁaﬁaﬁaﬁﬂﬁmwaﬁt
10% $pareTer WX 3T gt Faer s PR @ 77 avs ¥ 10% SR W H o1 wEA g

penalty alone is in dispute.”

In view of above, an appeal against this order shall lie befor_e the Tribunal on payment of
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ORDER-IN-APPEAL

This appeal is filed by M/s. Sayaji Sethness Limited, Plot No. 17-19,
GVMM, Odhav Road, Ahmedabad- 382 415, (for short — ‘appellant’), against OIO No.
MP/08/Dem/2018-19 dated 09.01.2019 (for short ‘the impugned order’)passed by the
Deputy Commissioner, Central GST, Division V, Ahmedabad South Commissionerate [for

short -*adjudicating authority’] .

2. Briefly the issue involved is that based on an audit objection [FAR No.
312/2013-14, dated 8.5.2014] two show cause notices, were issued to the appellant,
alleging that they had collected ‘insurance charges’ and ‘freight charges’, from their
buyers but had not included them in the transaction value, and thereby failed to pay central
excise duty in respect of the said amount, collected from the buyers. A notice dated
11.01.2018 was issued in terms of Section 11A(7A) of the Central Excise Act, 1944,
covering the period from January 2016 to June 2017. This show cause notice, was
adjudicated vide the aforementioned impugned OIO wherein the adjudicating authority

confirmed the demand, along with interest and also imposed penalty on the appellant.

3. Feeling aggrieved, the appellant has filed this appeal mainly on the following

grounds:

(a) the issue that premises of the manufacturer is “place of removal” under Section 4 of the
Central Excise Act for the purpose of valuation of excisable goods is quite well settled
by virtue of the law laid down by the Hon’ble Supreme Court in cases like
Commissioner V/s. Ispat Industries Ltd. [2015 (324) ELT 670 (SC)] and also
Commissioner V/s. Ultratech Cement Ltd. [2018-TIOL-42-SC-Cx.]. The principle of
valuation that stand well settled is that the price at which goods are ordinarily sold by
the assessee at the factory gate is the value for assessment of excise duty on the
concerned excisable goods and the expenditure incurred for transportation of the
goods, freight, transit insurance, etc. are not to be loaded in the value of excisable
goods. The Government of India has issued a Circular No.1065/4/2018-CX dated
08.06.2018 referring to such judgments of the Hon’ble Supreme Court and clarified
that the “place of removal” or “point of sale” were to be referred with reference to the
premises of the manufacturer.

(b) the sale of goods in the present case was ‘ex factory’ & therefore the price of the goods
at the factory gate was the assessable value of the excisable goods; that in case of ex
works price, the elements like cost of transportation from the place of removal to the
place of delivery and transit insurance were to be excluded,;

(c) that they would like to rely on the case of Ispat Industries [2015(324)ELT 670],
Accurate Meters Limited [2009(235) ELT 581], Escorts JCB Limited [2002(146) ELT
31], Indian Oxygen Limited [1988(36), Prabhat Zarda Factory [2000(119) ELT 191,
Associated Strips [2002(143) ELT 131];

(d) that the Revenue has not disputed that the invoices were issued by the appellant at the
factory and that the invoices under which goods were removed from the factory bore
the name of the buyer; that appropriate amount of sales tax was paid when the goods
were cleared by the appellant; that amount recovered by the appellant from the buyers
for elements like freight and insurance is not includible in transaction value because
such recovery is for additional facilities provided afférthe sale of the goods; that this
amount was charged and recovered under a se \V'rlafiéfé’g‘nrr'_‘a‘gtféjh
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(e) that the reasons and grounds given by the adjudicating authority in the present case to
hold that the title in the goods was transferred to the buyer at the buyers premises are
therefore factually and legally incorrect;

(f) that it is not clear how condition no. 2,9,17 & 26 of the agreement with M/s. Coca Cola
India P Ltd established that the title in the goods was transferred only at the premises
of the buyers;

() that it is a settled legal position that charges of transportation of goods, transit
insurance outward handling etc though not on actual basis and recoveries for other
elements like handling insurance etc were not includible in the value of the excisable
goods;

(h) that in the present case place of removal is the factory gate and accordingly the price
charged at the factory gate is the Transaction Value; that Rule 5 of the Valuation Rule
has not application in this case;

(i) that just because insurance charges were initially paid by the appellant, for and on
behalf of the appellant’s purchaser, would not mean that the ownership of the goods
would shift at the buyers premises;

(j) the invoices issued by the appellant in the name of purchaser also indicate that freight
charges paid by them for and on buyer’s behalf and that risk and responsibility of the
goods cease as soon as the goods leave appellant’s factory;

(k) that the documents on record of the case clearly establish that the goods were sold on
ex factory basis; that the amount of freight and insurance was required to be included
in the assessable as the place of sale was the buyers premises is clearly without any
evidence;

(1) that the imposition of penalty on the appellant is unreasonable.

A hearing in the matter was held on 11.09.2019. Shri Aditya S. Tripathi,

Advocate, appeared on behalf of the appellant and reiterated the submissions and grounds

of appeal memo for consideration.

5.

I have gone through the facts of the case, the grounds of appeal and the oral

averments raised during the course of personal hearing.

6.

The short question to be decided is whether the freight and insurance charges

are to be included in the Transaction Value, for the purpose of computing excise duty.

7.

Since the issue revolves around valuation of goods, the extracts of the relevant

Section, Rules, Circulars, are reproduced below for ease of reference:

THE CENTRAL EXCISE ACT, 1944

SECTION [4. Valuation of excisable goods for purposes of charging of duty of

excise. — (1) Where under this Act, the duty of excise is chargeable on any excisable
goods with reference to their value, then, on each removal of the goods, such value shall
(a) in a case where the goods are sold by the assessee, for delivery at the time and
place of the removal, the assessee and the buyer of the goods are not related and the
price is the sole consideration for the sale, be the transaction-vatue;-

(b) in any other case, including the case where the /g 0ds

determined in such manner as may be prescribed | “
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¢) ‘“place of removal’ means -

(i) a factory or any other place or premises of production or manufacture of the
excisable goods,

(ii) a warehouse or any other place or premises wherein the excisable goods have been
permitted to be deposited without [payment of duty;]

[(iii) a depot, premises of a consignment agent or any other place or premises from
where the excisable goods are to be sold after their clearance from the factory;]

from where such goods are removed;

CENTRAL EXCISE VALUATION (DETERMINATION OF PRICE OF
EXCISABLE GOODS) RULES, 2000

[RULE 5.Where any excisable goods are sold in the circumstances specified in
clause (a) of sub-section (1) of section 4 of the Act except the circumstances in which
the excisable goods are sold for delivery at a place other than the place of removal,
then the value of such excisable goods shall be deemed to be the transaction value,
excluding the cost of transportation from the place of removal upto the place of
delivery of such excisable goods.

Explanation 1. - “Cost of transportation” includes -

(i) the actual cost of transportation; and

(ii) in case where freight is averaged, the cost of transportation calculated in
accordance with generally accepted principles of costing.

Explanation 2. - For removal of doubts, it is clarified that the cost of transportation
from the factory to the place of removal, where the factory is not the place of removal,
shall not be excluded for the purposes of determining the value of the excisable goods.]

Circular No. 999/6/2015-CX, dated 28-2-2015

Attention is invited to Circular No. 988/12/2014-CX, dated 20-10-2014 issued from F.
No. 267/49/2013-CX.8 [2014 (309) E.L.T. (T3)] on the above subject wherein it was
clarified that the place of removal needs to be ascertained in terms of provisions of
Central Excise Act, 1944 read with provisions of the Sale of Goods Act, 1930 and that
payment of transport, payment of insurance efc are not the relevant considerations io
ascertain the place of removal. The place where sale takes place or when the property
in goods passes from the seller to the buyer is the relevant consideration to determine
the place of removal.

Circular No. 988/12/2014-CX, dated 20-10-2014
(3) The operative part of the instruction in both the circulars give similar direction and
are underlined. They commonly state that the place where sale takes place is the place of
remaval. The place where sale has laken place is the place where the transfer in
property of goods takes place from the seller to the buyer. This can be decided as per the
provisions of the Sale of Goods Act, 1930 as held by Hon'ble Tribunal in case of
Associated Strips Ltd. v. Commissioner of Central Excise , New Delhi [2002 (143) E.L.T.
131 (Tvi.-Del.)]. This principle was upheld by the Hon'ble Supreme Court in case of M/s.
Escorts JCB Limited v. CCE, New Delhi [2002 (146) E.L.T. 31 (S.C.)].

(5) 1t may be noted that there are very well laid rules regarding the time when property
in goods is transferred from the buyer to the seller in the Sale of Goods Act , 1930 which
has been referred at paragraph 17 of the Associated .S'rrzp,s. Case (supra ) reproduced
below for ease of reference - ce :
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“17. Now we are to consider the facts of the present case as to find out when did the transfer of

possession of the goods to the buyer occur or when did the property in the goods pass from the
seller to the buyer. Is it at the factory gate as claimed by the appellant or is it at the place of the
buyer as alleged by the Revenue? In this connection it is necessary to refer to certain provisions
of the Sale of Goods Act, 1930. Section 19 of the Sale of Goods Act provides that where there is a
contract for the sale of specific or ascertained goods the property in them is transferred to the
buyer at such time as the parties fo the contract intend it to be transferred. Intention of the
parties_are to_be ascertained with reference to the terms of the contract, the conduct of the
parties_and_the circumstances of the case. Unless a different intention appears; the rules
contained in Sections 20 to 24 are provisions for ascertaining the intention of the parties as to the
time at which the property in the goods is to pass to the buyer. Section 23 provides that where
there is a contract for the sale of unascertained or future goods by description and goods of that
description and in a deliverable state are unconditionally appropriated to the contract, either by
the seller with the assent of the buyer or by the buyer with the assent of the seller, the property in
the goods thereupon passes to the buyer. Such assent may be expressed or implied and may be
given either before or after the appropriation is made. Sub-section (2) of Section 23 further
provides that where, in pursuance of the contract, the seller delivers the goods to the buyer or to a
carrier or other bailee (whether named by the buyer or not) for the purposes of transmission to
the buyer, and does not reserve the right of disposal, he is deemed to have unconditionally
appropriated the goods to the contract.”

(6) It is reiterated that the place of removal needs to be ascertained in termn of
provisions of Central Excise Act, 1944 read with provisions of the Sale of Goods Act,
1930. Payment of transport, inclusion of transport charges in value, payment of
insurance or who bears the risk are not the relevant considerations to ascertain the
place of removal. The place where sale has taken place or when the property in goods
passes from the seller to the buyer is the relevant consideration to determine the place of
removal.
[emphasis supplied]

Circular No. 1065/4/2018-CX., dated 8-6-2018

Attention is invited to Boards Circular No. 97/8/2007-CX., dated 23-8-2007 [2007
(215) ELT. (T24)], 988/12/2014-CX., dated 20-10-2014 [2014 (309) E.L.T. (13)] and
999/6/2015-CX., dated 28-2-2015 [2015 (317) E.L.T. (T7)]. Attention is also invited to the
Jjudgment of Hon'ble Supreme Court in the case of CCE v. M/s. Roofit Industries Lid. - 2015
(319) EL.T. 221 (S.C,), CCE v. Ispat Industries Ltd. - 2015 (324) EL.T. 670 (S.C.), CCE,
Mumbai-1Il v. Emco Ltd. - 2015 (322) EL.T. 394 (S.C.) and CCE & ST v. Ultra Tech
Cement Ltd. dated 1-2-2018 in Civil Appeal No. 11261 of 2016 [2018 (9) G.5.T.L. 337
(S.C.)]. In this regard, references have been received from field formations seeking
clarification on implementation of aforesaid circulars of the Board in view of judgments of
Hon'ble Supreme Court.

2. In order to bring clarity on the issue it has been decided that Circular No. 988/12/2014-
CX., dated 20-10-2014 shall stand rescinded from the date of issue of this circular. Further,
clause (c) of para 8.1 and para 8.2 of the Circular No. 97/8/2007-CX., dated 23-8-2007 are
also omitted from the date of issue of this circular.

3. General Principle : As regards determination of ‘place of removal’, in general the
principle laid by Hon 'ble Supreme Court in the case of CCE v. Ispat Industries Ltd. - 2015
(324) E.L.T. 670 (S.C.) may be applied. Apex Court, in this case has upheld the principle
laid down in M/s. Escorts JCB (supra) to the extent that ‘place of removal’ is required to be
determined with reference to ‘point of sale’ with the condition that place of removal
(premises) is to be referred with reference to the premises of the manufacturer. The
observation of Hon'ble Court in para 16 in this regard is significant as reproduced below :

“16. It will thus be seen where the price at y Qo@ ordinarily sold by the
assessee is different for different places of removal, th 4)1 mlch,.in?':‘cg- all be deemed to be
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normal value thereof. Sub-clause (b)(iii) is very important and makes it clear that a depot, the
premises of a consignment agent, or any other place or premises from where the excisable
goods are to be sold afier their clearance from the factory are all places of removal. What is
important to note is that each of the premises is referable only the manufacturer and not to the
buyer of excisable goods. The depot or the premises of the consignment agent of the
manufacturer are obviously places which are referable to the manufacturer. Even the expression
“any other place of premises” refers only to a manufacturer’s place or premises because such
place or premises is to be stated to be where excisable goods “are to be sold”. These are key
words of the sub-section. The place or premises from where excisable goods are to be sold can
only be manufacturer’s premises or premises referable to the manufacturer. [f we were to accept
contention of the revenue, then these words will have to be substituted by the words “have been
sold” which would then possibly have reference to buyer’s premises.”

4. Exceptions :

The principle referred to in para 3 above would apply to all situations except where the
contract for sale is FOR contract in the circumstances identical to the judgment in the case
of CCE, Mumbai-lll v. Emco Ltd. - 2015 (322) E.L.T. 394 (S.C.) and CCE v. M/s. Roofit
Industries Ltd. 2015 (319) E.L.T. 221 (S.C.). To summarise, in the case of FOR destination sale
such as M/s. Emco Ltd. and M/s. Roofit Industries where the ownership, risk in transit,
remained with the seller till goods are accepted by buyer on delivery and till such time of
delivery, seller alone remained the owner of goods retaining right of disposal, benefit has
been extended by the Apex Court on the basis of facts of the cases.

8. For goods not notified under Section 4A of the Central Excise Act, 1944 [for
short the Act], and where there is no tariff value fixed under section 3(2) of the Act,
assessment is as per transaction value, determined under Section 4 of the Act. As per the
definition under section 4(3)(d) read with subsection 4(1) of the Act, for applicability of
transaction value for assessment purpose, [a] the goods are to be sold by an assessee for
delivery at the time and place of removal, [b] the assessee and the buyer are not related; and
[c] the price is the sole consideration for the sale. If any of the requirements are not
satisfied then the transaction value shall not be the assessable value and the value in such
case has to be arrived under the Central Excise Valuation (Determination of Price of

Excisable Goods) Rules, 2000 [for short — ‘Valuation Rules’] .

o The department’s contention is that the place of removal, in the present case was not
the one which is mentioned in Section 4 wherein the term ‘place of removal’ is defined. In-
fact the adjudicating authority has held that the goods were to be delivered at the place of
the buyer where the acceptance of supplies was to be effected; that the terms and conditions
clearly stated that title of the goods was transferred to the buyer only when the buyer
receives the goods; that the purchase orders did not suggest that the transporters will take
delivery on behalf of the buyer; that the ownership of the goods lay with the appellant till
the goods reached the destination, as the sale actually takes place at the destination. The
department’s contention therefore, is that the place of removal in this case was the buyer’s

ddition of the transport
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charges and the insurance charges to the transaction value, in terms of Rule 5 of the

Valuation Rules, 2000 [the extracts of which is reproduced above].

10. On the other hand the appellant’s contention is that the payment of insurance
charges/transport charges by them on behalf of their buyers was just an additional facility;
that the goods were sold ex-factory; that their risk and responsibility ceased as soon as the
goods left the factory; that only on the basis of factum of transfer of title at the place of
delivery, it was erroneously concluded by the department that the buyers premises was the

place of sale.

11. In this regard, I find that the issue under dispute, as to whether the freight and
insurance charges are to be included in the Transaction Value, for the purpose of
computing excise duty, has been examined by the Hon’ble Supreme Court of India vide
their judgments in the case of CCE v. M/s. Roofit Industries Ltd. - 2015 (319) E.L.T. 221
(S.C)-CCE v, Isbat Industries Ltd. - 2015 (324) E.L.T. 670 (S.C.) and CCE, Mumbai-III
v. Emeo Ltd. - 2015 (322) E.L.T. 394 (S.C.). Based on these judgments, the Central Board
of Indirect Taxes & Customs has issued Circular No.1065/4/2018-Cx. dated 08.06.2018

clarifying the principle to be followed for determination of ‘place of removal’ in general
and exceptional cases. As per the Circular, in general the principle laid by Hon’ble

Supreme Court in the case of CCE v. Ispat Industries Ltd. - 2015 (324) E.L.T. 670 (S.C.)

has to be applied as per which ‘place of removal’ is required to be determined with
reference to ‘point of sale’ with the condition that place of removal (premises) is to be
referred with reference to the premises of the manufacturer. It is clarified that the said
general principle would apply to all situations except where the contract for sale is FOR
contract in the circumstances identical to the judgment in the case of CCE, Mumbai-III v.
Emco Ltd. - 2015 (322) E.L.T. 394 (S.C.) and CCE v. M/s. Roofit Industries Ltd. 2015
(319) E.L.T. 221 (S.C.) and in the case of FOR destination sale such as M/s. Emco Ltd.

and M/s. Roofit Industries where the ownership, risk in transit, remained with the seller till
goods are accepted by buyer on delivery and till such time of delivery, seller alone
remained the owner of goods retaining right of disposal, the ‘place of removal’ is to be
determined in terms of the said judgments. As per the said judgements, the ‘place of
removal’ on such cases would be place of buyer as the sale of goods did not take place at
the factory gate of the assessee but at the place of the buyer on the delivery of the goods in

question.

133 Thus, the issue on hand is to be decided in terms of principle laid down by the

above referred Supreme Court judgments \yln

P

depends on the facts of each case.
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13. In the present case, after going through the records I find that the ‘“Terms and
Conditions of Purchase’ of the Purchase Order [Purchase Order No.4507135501 dated
24.03.2017] with Coca Cola India Private Limited, one of the buyer of the appellant, states

as follows:

Coca Cola India Private Limited

2. Price. All prices are firm, cannot be increased during the effectivity of this order
without Buyer’s written consent and will be as low or lower than any prevailing net
prices quoted or made available by seller to any other customer purchasing in equal or
lesser volume for comparable goods or services. Unless otherwise stated in an Order,
prices include all costs and charges incurred by seller, including without limitation, for
all installation and other services, taxes and duties;, wages and fees, transportation,
packing and packaging; storage, design, engineering and development; samples and
prototypes and tooling, dies, moulds and similar property used in fulfilling an Order.

8. Packaging and shipping : Risk of Loss. All packing, packaging, deliveries and
shipments must comply.................... Delivery will be complete only when Buyer or the
person to whom the goods were delivered has actually received and accepted the goods.
Seller will bear the risk of loss of the goods until delivery is completed. In the event of
damage or loss of materials under this Order, the Seller and its assurers agree to waive
any Salvage Rights.

9. Delivery or Performance: Schedule/Place/Quantities. Time is of the essence under
this Order and Seller shall deliver the goods ordered to the place designated in the
Order at his own expense, unless otherwise Specified. ...........ccccouveviivvviiiiiiiin.

17. Insurance. If and as requested, seller will obtain and maintain in force adequate
insurance satisfactory to buyer (i)to cover the hold harmless provision of section 7and
(ii) the replacement value of property and paid stock under section 15. Seller, upon
request, will furnish certification evidencing such insurance in a form acceptable fo
buyer.

26. Transfer of Title. Title of goods ordered will pass to the buyer upon the earlier of (i)
receipt and acceptance by buyer or buyers designee, or (ii) payment. This is without
prejudice to any right of rejection or other right which buyer may have in this order.

The above referred terms and conditions of purchase clearly indicates that the goods were
to be delivered at the place of the buyer and it is only at that place where the acceptance of
supplies was to be effected. Further, the price of the goods was inclusive of all costs and
charges incurred by seller, including without limitation, for all installation and other

services, taxes and duties; wages and fees, transportation, packing and packaging; etc. The

condition that seller will bear the risk of loss of the goods until delivery is completed would -

clearly imply that ownership in the goods remains with the seller namely the appellant till
the goods reach the destination. As per the “’Payment terms’ contained in the procurement
order, payment is due net 30 days from invoice date, which means that the consideration
was to pass on only after the receipt of the goods which was at the premises of the buyer.
Further, as per purchase order it is easy to conclude that the title in the goods were
transferred only at the premises of the buyer. This is what was intended by the parties in the
contract. All these facts, in my view, conclusively establishes that the sale of goods in the

case did not take place at the factory gate of the a at the place of the buyer on

10
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the delivery of the goods in question. That being so, the place of removal of goods in the
case undisputedly would be the ‘buyer’s premises’ in view of the principle laid down by
Hon’ble Supreme Court in the case of CCE v. M/s. Roofit Industries Ltd. 2015 (319) E.L.T.
221 (S.C.) and CCE, Mumbai-III v. Emco Ltd. - 2015 (322) E.L.T. 394 (S.C.) as clarified
by the Central Board of Excise and Customs vide Circular No.1065/4/2018-CX. dated
08.06.2018. 1. therefore, concur with the findings of the adjudicating authority that the

place of removal in this case is the buyers premises and therefore the insurance charges and

freight charges. collected from the buyers are to be included in the transaction value for

computation of Central Excise duty, etc..”

14. In view of the foregoing, I uphold the confirmation of the demand along
with interest. As far as imposition of penalty goes, I find that the adjudicating authority
has imposed penalty under Rule 25(1) of the Central Excise Rules, 2002 read with Section
11AC(1)(s) of the Central Excise Act, 1944. The appellant has not raised any contention

which forces me to interfere with the penalty imposed and hence, the penalty imposed is

also upheld.

15 Hence, the appeal is rejected and the impugned OIO dated 09.01.2019 is
upheld.

16. srfferhat g e TS arfie A Rer STimn @ § fFEr §mar g

The appeal filed by the appellant stands disposed of in above terms.

N

( Gopi Nath'a')
Commissioner (Appeals)

Attested: Date: 20.11.2019.
f f_r\‘_f‘a.k\- o
TE\ | 20\

(Anilkumar V‘S\ d\ ( -8

Superintendent (Appeals) ) = Yy

Central Excise, Ahmedabad. \_; oG

By Speed Post

To

M/s. Sayaji Sethness Limited,
Plot No. 17-19,

GVMM, Odhav Road,
Ahmedabad- 382 415

Copy to:-

1. The Principal Chief Commissioner of Central Tax, Ahmedabad.

2. The Principal Commissioner of Central Tax, Ahmedabad South.

3. The Additional Commissioner (System), Central Tax, Ahmedabad South.

4. The Deputy/Assistant Commissioner, Central Tax, Division V, Ahmedabad South.
\)%fa\rd file.

6. PA
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